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1.

STATEMENT OF CASE
A. NATURE OF CASE

This case arose after a citation was issued to the Appellant, referred to herein as (Bettwieser), for
following to close Idaho Code 49-638, by a Boise City Police Officer, because he wanted to satisfy the
insurance company to let them know who was at fault and not because he committed the offense.
(Tr.p.15,L17-21)
On intermediate appeal, the issues extended as to whether issuing a citation to satisfy insurance
companies was in error and not because the offense had been committed, and if there was bias and or
prejudice by the trial Court, from it's rulings in pre-trial matters, and during trial, and then because of
that bias and prejudice issued a judgment as guilty and signing that judgement even before trial started
(R 35) as well as on the cumulative error doctrine which questions the rulings on intermediate appeal.
B.

PROCEDURAL HISTORY

Trial Court Level

There was a timely not guilty plea entered from the citation with a Notice of Hearing scheduled for
May 11, 2017. The Status Conference was held and extended to July 12, 2017. Bettwieser personally
served a Discovery Request on June 19, 2017 and a Request for Interrogatories and Production of
Documents to Boise City. At the pre-trial hearing of July 12, 2017 trial was set for September 21 ,
2017 and Boise City responds in open court that it did not have the Responses to Bettwieser 's
Discovery Request with it or in his computer to review, contrary to allegedly saying it was served.
Bettwieser filed a Motion for Sanctions with supporting Memorandum on July 18, 2017 and on July
19, 2017 the court sent a copy of the Motion for Sanctions back with additional information on it to
make it appear to purport to be some ruling by the court. A Response in Opposition was filed by Boise
City even though the court allegedly ruled on the matter, and a Supplemental Response for Discovery.
Boise City then served Bettwieser the Response to Request for Discovery, Motion for a Protection
1.

Order, and a Request for Discovery on July 21, 2917. (Aug. pl, Aug. p2, Aug. p3 from trial court)
Bettwieser filed a Response to the Request for Discovery and a Rely to Boise City's Opposition to
Deffendant's Motion to Dismiss. All papers that have been lodged with the Court by Bettwieser have
been served on Boise City as certified.
Judgement was rendered against the Defendant before trial on September 21 , 2017 at 8:27 am by
David D. Manweiler. Court trial was held there after at 8:30 am and ended at approximately 8:59 am.
An Appeal followed with various filings and rulings there from. (R 4-6,36-112, Aug. p.1-10)

C. STATEMENT OF FACTS
1)

Boise City did not serve a response from Bettwieser's June 19, 2017 discovery request until July
21, 2017 and did not file with the court the July 21, 2017, (R. 16-20,61 , 65) documents served on
Bettwieser, and Boise City wanted to serve the discovery responses just before trial.
(Memorandum I Affidavit Motion for Sanctions) (R 21-28)

la) The court never filed it's Order on Motion for Sanctions or served them. (R 28,29)
2) The Court entered Judgment against Bettwieser before the trial even began. (R 35) ( Judgment)
3) An Exhibit was offered at trial but is not part of the record on appeal and was told by the Court to
retain the exhibit because it was not admitted.( Tr.p.31 L.20-22).
4)

Judgment was not served upon Bettwieser. (R. 2-6) ( Record of Actions)

4a) The order of the court was not filed or served. (R 28,29)
5) Bettwieser 's vehicle was not following to close and at a safe distance as trained. (Tr. P. 31, L 1-6)
6) The officer did not issue the citation because Bettwieser was following to close but to make the
insurance company happy. (Tr. p. 15-2 1).

District Court on Intermediate Appeal
1) The State did not refute the facts as to a claim of cumulative errors in there brief other than on
limited discovery claims. (R 87)
2.

2) The State has the burden of proving the errors are harmless. (R 87)
3) Judge Manweiler entered guilty and signed the judgment before trial began. (R 35)

2.

ISSUES ON APPEAL - From District Court to Supreme Court
A. Do the errors of the Prosecution and the Court amount to constitutional violations for
reversal? (R. 71-81) ( R.83-88) (Aug. p.1-10)

B. Is there just cause to solely issue traffic citations on the basis to make Insurance Companies
Happy?

(R 71-81)( R.83-88) (Aug. p.1-10)

ISSUES ON APPEAL - To SUPREME COURT
C. Does the record and briefing in the District Court acting as an intermediate appeal constitute
sufficient error by the court to sustain reversal under bias and prejudice and the cumulative
error doctrine and constitutional violations, contrary to District Court Opinion.
D. Can the Civil Rules of Procedure be applied to Infraction cases?

3.

ARGUMENT
A. Do the errors of the Prosecution and the Court amount to constitutional violations for
reversal? (R. 71-81) ( R.83-88) (Aug. p.1 -10)

B. Is there just cause to solely issue traffic citations on the basis to make Insurance Companies
Happy? (R 71-81) ( R.83-88) (Aug. p.1-10)
C. Does the record and briefing in the District Court acting as an intermediate appeal constitute
sufficient error by the court to sustain reversal under bias and prejudice and the cumulative
error doctrine and constitutional violations, contrary to District Court Opinion.
The District Court, acting in the capacity of Intermediate Appeal reviews and rules from the record
of the magistrates court and affirms, remands or reverses the magistrate courts procedures, rulings, and
3.

handling of the case. The Supreme Court also reviews the record from the magistrates court but
affirms or reverses the decisions from the District Court and not the Magistrates Court. Pelayo v.

Pelayuo 154 Idaho 855. 858-59, 303 P.3d 214, 21 7-18 (2013).
One basis for appeal in this case to the District Court and Supreme Court stems from the claims of
error from the cumulative error doctrine, prejudicial error doctrine, reversal error doctrine, harmless
error doctrine. Some of the claims of error that will be made will be so plain and obvious that the
integrity and public reputation of that court is in question. By not reviewing and affrrming or
reversing the magistrates courts decisions and deciding only on the District Courts decisions, when
prejudicial error is claimed, could be concluded that the District Court would also be in prejudicial
error, instead of just being in error or mistaken in it's review and conclusion. Thus I argue that it can
be proper for the Supreme Court to conclude that it would be Ok to review the magistrates courts
decisions, rulings handling, etc. also and rule to affirm or reverse from that court, and only give due
consideration to the District Courts opinion in this matter as it has before. "We examine the record of
the trial court independently of, but with due regard for, the district courts sitting as an appellate court."

State v. Bitt 118 Idaho 584, 798 P2d 43 (1990); Harney v. Weatherby 116 Idaho 904, 781 P.2d 241 (Ct.
App. 1989)
With the review of the district court decision, that decision would then be under review of its own
errors. Specifically, Bettwieser claims it was the State that has the burden to show the cumulative of
errors was harmless, which it did not do on appeal (R 87) State v. Perry I 50 Idaho 2009 and that the
district court errored and took that burden upon itself in it's opinion and did not apply a waiver upon
the State for that issue. (R Aug. p 1-10, 91 -95).
Next, there was as hearing held in the district court on Bettwieser objection to the clerks record on
appeal, (R 46) specifically it was addressed that there was an exhibit offered and not admitted that was
not part of the exhibit list or in the exhibits but was in the transcript of the proceeding. (Tr. p.31 L.204.

22) Bettwieser argued in his brief (R 76) that it was contrary to law under !C.R. 54(/). The district
court sought investigation and created it's own facts on that issue by stating, "I've been told that the
clerks are trained that way" and accepted that contrary to law. It appears the district court may be
biased and prejudiced also in condoning judicial and prosecutorial mis-actions or errors with it's own
fact finding without party involvement in order to affirm or justify a pre-destined outcome of guilty or
otherwise. A missing exhibit is surely prejudicial to the Defendant if he is not able to present it the
appeals court for review or error of non-admittance.
It was argued that the magistrate court found and entered Bettwieser guilty and signed the judgment
before the trial even began and then filed it minutes after the trial ended. (R 35,76) The district court
created a fact again that the form was blank after it was prematurely signed and then was entered later
as guilty. This would also be error and is contrary to the characterization of the evidences and facts of
the record.
First, the judgement form does not contain an entry concerning the "being advised of his/her
constitutional rights", second, the judgment form does not contain the penalty or fine, third, the
judgment was never served upon Bettwieser, (R 4) Bettwieser did not even see the judgement until
after the appeal was progressed only the court minutes (R 30). Bettwieser even sought a stay (R 38) but
the court could not dispose of that motion because the judgment lacked a penalty. Forth, there is
nothing in the record showing he took time to fill out the judgment other than before the trial began.
This is not a basis for remand to collect a penalty but a clear and obvious showing of a constitutional
violation.

Not only would this be reversible error but just the mere appearance of impropriety

suggests reversal. (Idaho Code o(Judicial Conduct 1.2).
The argument would be the same for the courts disposal of the Motion for Sanctions (R 21-29) but
under slightly different circumstances. Here, the Motion for Sanctions filed with the Court was used as
an order, was dated the next day after being filed and only initialed, by whom is not known, as the hand
5.

writing is different than the signature of the judgment, also not file stamped as entered as an order not
but served. (R 28,29,35) IR.C.P 2.3 It has been argued that service of the Judgement of conviction
and the service of the Order denying the Motion for Sanctions was not made or properly made.
Bettwieser argues that service is notice and that "notice is a matter of due process" State v. Miller 151
Idaho 828 at 833: 264 P3d 935 at 940, a violation of due process is a constitutional violation there by
reversible error. Perry Errors also can be characterized as irregularities.
In short, it just was not the district courts role to show the errors were harmless for the cumulative
error doctrine. Bettwieser cited the errors with appropriate rules and gave authority to those errors and
argument. Bettwieser's further rebuttal showed that reversal was even appropriate under the
circumstances where more than one error was a constitutional violation. (R 87,88)
The district court opinioned, citing; State v. Johnson 163 Idaho 412: 414 P3d 234, 250 (2018) that
"cumulative errors are errors leaving lasting prejudice in the case."

That citation was made and based

on the facts of that case because the errors that were made in that case were in the defendant's favor.
None of the errors mentioned here are in Bettwieser's favor. He only need present the one error for
reversal when the magistrate court entered guilty and signed the judgment before trial began without all
the others. The district court further sanctioned Bettwieser through it's opinion for not citing authority
under a final comment in his "Conclusion" section in his brief.(R 93) Clearly unreasonable.
The district court also errored when it withheld Bettwieser's final response to oral argument even
when Bettwieser had the court clarify on the order of argument and was expecting a final response after
the States arguement. (Tr. Vol II, p. 6 L.7-9; p. 7 L. 13-25) The district court won't even allow
Bettwieser a table of Contents or Index or properly settle the clerks record on appeal before it is lodged
with the Supreme Court. (Supreme Court File) Finding references when briefing takes a lot longer
without.
Bettwieser addressed the issue of whether the citation was properly issued in the district court

6.

briefing and adds this further argument from the district courts opinion on the matter. (R 94,95)
Citations are only to be issued when, " I certify I have reasonable grounds, and believe the above named
Defendant, Did commit the following act(s)" (R 9) The testimony of the officer stated he not see the
accident, never conducted and had no investigations for following to close, did not use standard
procedures to record the events but stated he only issued the citations to suffice the insurance
companies so they could asses fault. (Tr. p. 15-21). This is not grounds for serving a citation as
mentioned above. He even admitted there are other circumstances that could have caused a rear end
accident other than following to close, so he just chose one to suffice an Insurance Company.
Bettwieser should never have been cited, there by also reversible error.
The district court relies in it's opinion that there needed to be an element of using the words that
"Bettwieser was prejudiced" in order to be valid. When there is a claim of error and constitutional
violations, wouldn't he be prejudiced without comment. Even so, it goes without saying that there is
prejudice when an order is issued and not served, or improperly or illegally issued. Isn't the higher
standard or burden supposed to be on the State and not on the Defendant? State v. Perry 150 Idaho

2009
The prosecution is not absent of it's owns reversible error. Bettwieser served Boise City with a
discovery request, when he did not receive a timely answer and questioned the Deputy Attorney on the
matter Bettwieser was told that they had to go to trial before with out rulings on discovery issues until
the day before trial. (R 25 #6) therefore the intent was to withhold completing the discovery request
until the day before trial. JC.R.16(()(2) waiver would therefore apply. The prosecution also altered
words to quotable sentences in briefing. (R. 86)
Therefore metaphorically speaking when you see a duck you can call it a duck and not something
else, under the argument herein and the briefing in the district court this court can issue and review and
rule from the magistrates court and the district court.
7.

D. Can the Civil Rules of Procedure be applied to Infraction cases?
Bettwieser served a Request for Interrogatories on Boise City. (R 18-20). They objected to the
request. (R 27, Exhibits 1,2). It was part ofBettwieser's motion for discovery sanctions (R 21 -29),
argued (Aug. p. 6-7) denied by the magistrate and affirmed by the district court. Infractions are quasi
criminal or sui generis, therefore both civil and criminal rules are utilized. State v. Palmlund 95 Idaho
150. 153 (1972). There has never been a specific ruling by the Supreme Court as to the extent civil

rules apply or whether civil rules are restricted at all from infraction proceedings. But even so under
the current case history and language cited herein it was error to withhold the interrogatories based on
the premise of it falling under the Civil Rules of Procedure without a showing by the State that is was
not harmless or prejudiced the case. Therefore a specific findings can now be made as to the use of
interrogatories in infraction cases.

4. CONCLUSION.
Bettwieser states that Issues A and B as presented to the District Court are argued to this court also
for decision as well as Issues C and D. Reversal is appropriate from cumulative errors as
unconstitutional as well as from individual errors as separate individual constitutional violations. All
civil procedures can be used in quasi-criminal matters.
Respectfully and Honestly Submitted this

_{1A:f day of June
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
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MARTIN H. BETTWIESER
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Defendant.

_____________ __
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)

Case No. CR0l-17-11165

RESPONSE IN OPPOSITION TO
DEFENDANT'S REQUEST FOR FIRST
SET OF INTERROGATORIES
PRODUCTION OF DOCUMENTS

COMES NOW, the State of Idaho, by and through Joshua A. Bishop, Deputy City
Attorney, and hereby objects to Defendant's Request for First Set of Interrogatories Production
of Documents, as the State is not required to respond to interrogatories by case law, statute, or
rule.
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